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IN THE UNITED STATES BANKRUPTCY COURT ~b 
** e*:4p?,) 

- ? TL-h (p t .  I 
FOR THE DISTRICT OF SOUTH CAROLINA ' " i - 0 j  a ,  

, " l l / f :  
I S ,  . 

. I  

3; 
IN RE: 1 BANKRUPTCY CASE NO. 97 - 07224,:~l. ;. ,. . , , 

1 ./;.< 
Air South Airlines, Inc., 1 CHAPTER 7 

1 
1 

Debtor. 1 
W. Ryan Hovis, Trustee, ) Adversary Proceeding No. 99-80166-W 

1 
Plaintiff, ) 

ORDER ENTERED 
ITS, Incorporated, 1 SEP 0 2 1999 

1 
Defendant. 1 

THIS MATTER comes before the Court upon a Motion for Relief 

from Default Judgment filed by ITS, Incorporated. 

The Advar-aary C u r t ~ p l a i r r L  w a s  I i l r d  un May 14, 1999. Ac;cording 

to the Certificate of Mailing filed June 19, 1999, copies of the 

Summons and Complaint were sent via first class mail, postage 

prepaid, to the Defendant at the following address: 

ITS Inoorporated 
Attention: Officer, Managing o r  G e n e r a l  Agent 
Crown C e n t r e  
5005 Rockside Road 
Cleveland, Ohio 44131 

No answer or other responsive pleading was filed or served 

within thirty (30) days of the date of such mailing, and, on July 

1, 1999, default was entered. Judgment by default was ent-ered on 



J u l y  6 ,  1 9 9 9 .  On J u l y  1 6 ,  1 9 9 9 ,  t h e  Defendant, through c:ounsel, 

moved f o r  r e l i e f  from t h e  judgment, a t t a c h i n g  a n  a f f i d a v i t  by i t s  

A s s i s t a n t  General Counsel t o  t h e  motion. 

The Defendant made two arguments a t  t h e  hea r ing .  The first  

argument w a s  t h a t  t h e  judgment was void  as t h e  Summlons and 

Complaint had n o t  been p roper ly  served.  The second was t h a t  i t s  

f a i l u r e  t o  answer w i t h i n  t h e  a l l o t t e d  t i m e  w a s  t h e  r e s u l t  of 

mistake, inadvertence, surprise, or excusable neglect. E i t h e r  

argument would p rov ide  grounds f o r  r e l i e f  from a f i n a l  :judgment 

p u r s u a n t  t o  Rule 60 (b) of t h e  Federa l  Rules of C i v i l  procedure, '  

which applies to cases under the  Bankruptcy Code pursuant to 

Bankruptcy Rule 9024. 

A s  t o  t h e  f i r s t ,  t h e  Court f i n d s  and concludes t h a t  t h e  

Summons and Complaint w e r e  p roper ly  served on t h e  Defendant. 

Bankruptcy Rule 7004(b) (3 )  s p e c i f i c a l l y  provides  f o r  t h e  s e r v i c e  of 

process  upon a domestic o r  fo re ign  corpora t ion  by mai l ing  a copy of 

t h e  summons and complaint  t o  t h e  a t t e n t i o n  of an o f f i c e r ,  a 

managing agen t ,  o r  a genera l  agen t .  

F u r t h e r ,  it has  been h e l d  t h a t  proof of mai l ing  i n  accordance 

wi th  Rule 7004(b) g ives  rise t o  t h e  presumption of proper  :service,  

1 F u r t h e r  r e f e r e n c e s  t o  t h e  Federa l  Rules o f  C i v i l  
Procedure s h a l l  b e  by r u l e  number only .  Fur the r  r e f e r e n c e s  t o  t h e  
Federa l  Rules of Bankruptcy Procedure s h a l l  be by r e f e r e n c e  t o  
bankruptcy r u l e  number. 



which aan be overcome only by clear and convincing evidence t o  t h e  

c o n t r a r y .  See, e . u . ,  I n  re Levoy, 182 B . R .  827, 834 ( B . A . P .  9 th  

Cir. 1995) .  During the hear ing ,  counsel f o r  t h e  Defendant conceded 

L h a t  the Defendant received correspondence from the a t t o r n e y s  for 

the Trus tee  which had been sent t o  it a t  t he  same addrenn indicated 

i n  t h e  C e r t i f i c a t e  of Mailing. H e  a l s o  conceded t h a t  t h e  Defendant 

could offer no d e f i n i t i v e  explanat ion  f o r  what had happened to t h e  

Summons and Complaint; only  that they had not been received by 

e i t h e r  i t s  General Counsel o r  A s s i s t a n t  General Counsel i n  

accordance with e s t a b l i s h e d  corpora te  po l i cy .  Therefore,  t h e  Court 

does not f i n d  that Defendant's proof meets t h e  s t andard  f o r  re,lief 

under Rule 60 (b) ( 4 )  . 

T h e  Defendant 's  second argument i s  t o  be eva lua ted  under the 

standards set forth i n  R u l e  60(b) and t h e  d e c i s i o n  i n  Aususta 

Fiberalass Coat inss .  Inc .  v .  Fodor Contrac t ina  Corp.,  843 F.2d 808 

(4th Cir. 1988) . To obtain relief from a d e f a u l t  judgment, t h e  

movant must show t h e  fo l lowing:  (1) t h a t  t h e  motion was rnade 

t ime ly ;  ( 2 )  t h a t  t h e  nonmoving p a r t y  w i l l  n o t  suffer unfair 

prejudice i f  the judgment i s  set a s i d e ;  and (3) t h a t  t h e r e  i s  a 

m e r i t o r i o u s  de fense .  a Holland v .  V i r s i n i a  Lee C'o., 

No.2:95CV00155, 1999 W L  566816, at *6 (W.D. Va. J u l y  23,  1 9 9 9 )  

(quot ing  Park C o r ~ .  v .  Lexinston I n s .  Co.,  812 F.2d 8 9 4 ,  896 (4 th  

C i r .  1987)  ) ; see a l s o  0, 116  l?. 3d 91, 93 n. 3 



( 4 t h  C i r .  1 9 9 7 ) .  

The motion f o r  r e l i e f  was made wi th in  t e n  (10)  days of  t h e  

e n t r y  of  t h e  judgment and was heard  by t h i s  Court w i t h i n  t h i r t y  

(30)  days. During t h i n  t i m e ,  the T r u s t e e  had not u n d e r t a l k e n  any 

e f f o r t s  t o  c o l l e c t  t h e  judgment. Furthermore, t h e  Trus tee  

s t i p u l a t e d  a t  t h e  hear ing  t h a t  t h e  Defendant's f i l i n g  of an Answer 

a s s e r t i n g  c e r t a i n  defenses t o  t h e  Complaint, inc luding a f f i r m a t i v e  

de fenses ,  m e t  t h e  requirement of a showing of a  mer i to r ious  

defense.  For these  reasons,  and because any p re jud ice  t o  the: e s t a t e  

can b e  m i t i g a t e d  by a less d r a s t i c  s a n c t i o n ,  t h e  Court f i n d s  and 

concludes t h a t  t h e  Defendant has  made a  s u f f i c i e n t  showing of 

excusable n e g l e c t  t o  set a s i d e  t h e  d e f a u l t  and judgment by d e f a u l t  

i n  accordance wi th  Rule 60 (b) (1) . 

The Court further finds that the Trustee has  i n c u r r e d  delay 

and expense i n  t h e  p repara t ion  and f i l i n g  of t h e  d e f a u l t  and o rde r  

f o r  judgment a s  w e l l  as i n  t h e  defense of t h i s  motion, and t h a t  it 

is appropriate for those fees and costs to be reimbursed t o  the 

e s t a t e  by t h e  d e f a u l t i n g  p a r t y .  Based upon t h e  T r u s t e e ' s  e s t i m a t e  

provided a t  t h e  hea r ing  with which t h i s  Court ag rees  g iven t h e  

s t a t u r e  of counsel ,  t h e  complexity of t h e  i s s u e s  involvred, t h e  

amount of t i m e  expended, and t h e  r a t e s  g e n e r a l l y  charged f o r  

comparable s e r v i c e s  i n  t h i s  D i s t r i c t ,  t h e  Court f i n d s  and cclncludes 

a  fee and c o s t  award of $500.00  t o  be pa id  by t h e  Defendant, t o  t h e  



Trustee on behalf of the  estate w i t h i n  ten  (10) days is an 

appropriate sanction. I t  i s ,  therefore, 

ORDERED that the Defendant be granted re l i e f  from the entry of 

default and Order for judgment heretofore entered in this case and 

the matter set for  further proceedings. I t  i s  further 

ORDERED that within ten ( 1 0 )  days of t h i s  Order the De:Pendant 

pay the Trustee on behalf of the estate $500.00 for  h i s  f r e e s  and 

expenses i n  connection with the default  and t h i s  motion. 

AND I T  IS SO ORDERED. 

-ED' STATES BANKRUPTCY JUDGE 
/ 
L." 

South Carolina 
L I , 1999 

r Il- 



fi-ri-0 - RNEY, TRUSTEE 1 


